U.8. Department of Justice

bamigration and Naturalization Service

OFFICE OF ADMINISTRATIVE APPEALS
425 Eve Street NW,

ULLB, 3rd Floor

Washington, D.C. 20536

File: LCAC 01 228 54853 Difice: Vermont Service Center Date:

IN RE: Petitioner:
Beneficiary:

Petition: Immigrant Petition for Alien Worker as a Skilled Worker or Professiona! Pursuant to § 203(0)3) of the
[mmigration and Nationality Act, 8 U.S.C. L1533}

IN BEHALF OF PETITIONER:

INSFRUCTIONS: _
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motion must stte the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decigion that the motion seeks to reopen,
except that failure to file before this period expires may be excused in the discretion of the Service where 1t is
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CFR: 1037
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DISCUSSION: The preference visa petitlion was denied by the
Director, Vermont Service Center, and is now before the Agsociate
Commigsioner for Examinations on appeal. The appeal will be
dismisged.

The petitioner is a residential consgtruction company. IL sesks to
employ the beneficiary permanently in the United States as a
palinter. As reguired by statute, the petition is accompanied by an
individual labor cextification approved by the Department of Labor.
The director determined that the petitioner had not sstablished
that 1t had the £financial ability to pay the beneficlary the
proffered wage as of the priority date of the visa petition.

On appeal, counsel submitg a brief and additional evidence.

Bection 203 (k) {(3) (A) (1) of the Tmmigration and Nationality Act (the
Act), B8 U.8.C. 1153(b) (3)(A) (i), provides for the granting of
preference classification to gualified immigrants who are capable,
at the time of petitioning for classification under this paragraph,
of performing skilled labor {(requiring at least two yvears training
or experience), not of a temporary or seasonal nature, for which
gualified workers are not available in the United States.

8 C.F'.R. 204.5(g) (2} states 1in pertinent part:

Ability of prospective employer to pay wage. Anvy
petiticon filed by or for an employment-based immigrant
which reguires an offer of employment must be accompanied
by evidence that the prospective United Stateg employer
has the ability to pay the proffered wage. The
petitioner must demonstrate thig ability at the time the

riority date 1is established and continuing wuntil the
beneficiary obtaing lawful permanent regidence. Evidence
of thisg ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial
gtatements.

Eligibility in this matter hinges on the petitioner’s ability to
pay the wage offered as of the petition’s priority date, which is
the date the reguest for labor certification was accepted for
processing by any cffice within the employment gystem of the
Department of Labeor. Matter of Wing'sg Tea House, 16 I&N Dec., 158
(Act. Reg. Comm. 1877}). Here, the petition’s priority date is
November 20, 2000. The beneficiary’s salary as stated on the labor
certification is $10.50 per hour or $21,840.00 per annum,

The petitioner gubmitted a copy of a 159% Form 11208 U.S. Income
Tax Return for an 8§ Corporation for Allglass Systems, Inc.
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On Novembear 13, 2001, the director reguested additional evidence to
egtablish that the petitioner had the ability to pay the proffered
wage to include the 2000 federal tax return for =Hast Coast
Fabricators.

In resgponse, counsel submitted a copy of a 2000 Form 11208 U.S.
Income Tax Return for an 8 Corporation for
and a letter from counsel which stated that & OWner o EYE oas

Fabricateorg i1sg alsce the owner of and &as
such can use the gross receipts © to pay
the beneficiary's wage.

The director determined that the evidence did not establish that
the petitioner had the ability to pay the proffered wage and denied
the petition accordingly. The director noted that "since East
Coast Fabricators ig an LLC, it ig considered to be a separate and
distinct legal entity from its owners or stockholders.®

Cn appeal, counsel submite a copy of the petitioner’s 2000 Form
1065 U.8. Return of Partnership Income which reflects gross
receipts of §504,876; grogs profit of $46,977; salaries and wages
paid of $67,88%; guaranteed payment to partners of 30; and an
ordinary income (loss) from trade or business activities of -
§325,123 .

Counsel reiterates his argument that becauge the two companies
share a common owner, one company can be consgidered the parent
company of the other and mav pledge assets to the other 1f
necessary for determination of financial ability.

Coungel’s argument 1s not persuasive. The petitioning entity in
this case 18 a corporation. Congeguently, any assets of the
individual stockholders including ownership of shareg in other
enterprises or corporations cannot be congidered in determining the
petitioning corporation’s abilitcy to pay the proffered wage. See
Matter of M, 8 I&N Dec. 24 (BIA 1958; AC 1838); Matter of Aphrodite
Investments Limited, 17 I&N Dec. 530 (Comm. 1980); and Matiter of
Tegsel, 17 I&N Dec. 631 (Act. Asgoc. Comm. 1880).

The petitioner must sghow that 1t has the ability to pay the
proffered wage at the time the priority date ig established and
continuing untill the beneficiary obtains lawful permanent
regsidence. Based on the evidence submitted, it cannot be found
that the petitioner had sufficient funds available to pay the
beneficiary the proffered wage as of the priority date of the
petition as reguired by 8 C.F.R. 204.5(g) {(2).
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The petitioner’s Form 1065 for the calendar vear 2000 shows an
ordinary income of -§325,123. The petitioner could not pay a
proffered salary of $21,840.00 cut of this income.

The burden of proof in these proceedings rests solely with the
petitioner. Section 281 of the Act, 8 U.5.C. 1361. The petitioner
has not met that burden.

ORDER: The appeal ig dismissed.



